January 18,2018

Renee K. Romero

Open Government Division, Office of the Attorney General
P.O. Drawee 1508

Santa Fe, NM 87504-1508

VIA ELECTRONIC SUBMISSION to: rromero@nmag.gov
RE: Proposed Default Procedural Rule for Rulemaking

Dear Ms. Romero,

The undersigned parties submit the following comments in response to the New Mexico Office of the
Attorney General’s proposed default procedural rules for public rule hearings. We commend the Open
Government Division for proposing these comprehensive and necessary rules. We urge the Division to
adopt the following additional recommendations. These recommendations represent the combined
individual comments of the undersigned, and include several specific examples of the importance of
meaningful public participation in the administrative rulemaking process.

l. 1.24.25.2 Scope

Consistency in Public Participation in the Rulemaking Process Across State Agencies.

The state rules act establishes minimum requirements for state rulemaking procedures. The statute
requires that an agency that elects to adopt or continue its existing procedural rules “shall provide at
least as much opportunity for participation by parties and members of the public as is provided in the
procedural rules adopted by the attorney general.” 14-4-5.8 NMSA 1978. The proposed text at NMAC
1.24.25.2 indicates that the requirements only apply to agencies that have not adopted their own
rulemaking process. To comply with the statute, the scope of the rules must include all state agencies,
not just those that do not have their own rulemaking process. Please see the attachment for the
language that we recommend adopting in the scope of the rule.

| 8 1.24.25.9 Initiation of Rulemaking Process; Petitions

Include a Separate Section on 3rd Party Petitions for Rulemaking.

We recommend that the Office of the Attorney General separate Section 1.24.25.9 into two distinct
sections: Section 1.24.25.9 NMAC “Agency Initiation of the Rulemaking Process” and Section 1.24.25.10
NMAC “Petitions for Rulemaking.” As the rule currently reads, it appears to grant an agency the
authority to petition itself, which will create a complicated and unwieldly procedure for state agencies to
follow. When the State Rules Act was unanimously amended in the 2017 Legislative Session, the
legislature emphasized the importance of standardization in the rulemaking process in order to avoid
confusion and delay in the rulemaking process. The process by which the public can initiate rulemaking



varies across state agencies, and does not exist at all for some agencies. However, the minimum
requirements for agency rulemaking apply to every state agency.

A. Petitions for Rulemaking.

Please see suggested language in Sections 1.24.25.9 and 1.24.25.10 of the attachment. We emphasize the
importance of establishing a clear timeline by which the agency must respond to a rulemaking petition in
order to ensure transparency in the process. We recommend that an agency initiate rulemaking within
60 days of receipt of the petition if it decides to grant the petition or state in writing the reasons for a
denial of the petition for rulemaking.

We also recommend removing the provision in the proposed Section 1.24.25.9(E) exempting the
decision to deny a petition from judicial review. This provision is inconsistent with federal case law that
provides an agency’s decision to deny a rulemaking petition can be judicially reviewable.! Moreover,
whether a party may appeal an agency’s decision to deny a rulemaking is governed by New Mexico
statutes and case law that cannot be amended by a regulation.

B. Agency Must State the Reasons for Denying a Petition.

We recommend the regulations be amended to state that when an agency denies a petition for
rulemaking, the agency must include its reasons for the denial in a written statement to the petitioner.
This encourages transparency in the rulemaking process, as well as meaningful public participation in the
rulemaking process. This is because it requires agencies to seriously consider and be accountable to the
public for the rulemaking petitions that they receive. Furthermore, a statement of the reasons for
denying the petition is consistent with the State Administrative Procedures Act, Section 12-8-7 NMSA
1978, which provides that “Within thirty days after the submission of a petition, the agency either shall
deny the petition in writing, stating its reasons for the denial, or shall initiate rulemaking proceedings.”
Such a provision is also consistent with New Mexico case law that indicates that agencies must provide
reasons for their decisions. See, e.g., Akel v. Human Services Department, 1987-NMCA-154, 106 N.M.
741, cert denied sub nom. New Mexico Human Services Department v. Akel, 107 N.M. 74, 752 P.2d 789
(N.M. 1988).

See attachment for the language we recommend the Division adopt for an additional Section 1.24.25.10
NMAC Petitions for Rulemaking.

il 1.24.25.10 Rulemaking Notice

We are pleased with the language in the proposed Section 1.24.25.10 NMAC and strongly urge the
Division to include all the enumerated methods of public notice in the final rule. These methods of
public notice are necessary to ensure the public participation intended by the State Rules Act.

We recommend subsection 1.24.25.10(B)(7) be amended to state that rulemaking notice should include
information on where and when the public rule hearing will be held, rather than information on where

! See Mass. v. EPA, 549 U.S. 497 (2007) (holding that the Environmental Protection Agency’s decision to avoid
taking regulatory action under the Clean Air Act was subject to judicial review).



and when a public rule hearing should be held so as to eliminate any ambiguity as to whether a public
rule hearing is optional. See NMSA Section 14-4-5.3 “At the public rule hearing, members of the public
shall be given a reasonable opportunity to submit data, views or arguments orally or in writing.”

v. .I.24.25.I I Written Comment Period

Require Agencies to Make All Written Comments Available within a Defined Time Period
of Receipt and Prior to the Public Rule Hearing.

We commend the Division for including the proposed text at Section 1.24.25.11(D) NMAC, requiring
state agencies to post all written comments that they receive on a proposed rulemaking on their
websites 7 days prior to the public rule hearing. Requiring that comments be posted prior to the public
rule hearing encourages transparency throughout the rulemaking process. This provision grants
members of the public the important opportunity to respond to comments at the public rule hearing,
facilitating a more informed, and therefore effective public rule hearing. Several state agencies have
similar posting requirements. However, we recommend that the rule require written comments be
posted farther in advance than 7 days of the hearing. A party or member of the public who receives a
technical comment 7 days prior to the hearing will not have adequate time to review and prepare a
response to the comment. We therefore recommend that the rule provide that comments must be
posted a minimum of 30 days prior to the hearing.

We recommend that the Open Government Division revise the provision of Section 1.24.25.11(D)
NMAC requiring the agency to post all written comments to its website “as soon as practicable upon
receipt.” This standard should be clarified to eliminate any vagueness or confusion as the meaning of “as
soon as practicable.” We emphasize the necessity of a deadline, and recommend that comments be
posted within 7 days as a reasonable deadline.

See the attachment at Section 1.23.25.1 | NMAC for our recommended language.

V. 1.24.25.12 Public Hearing

Meaningful Public Participation in the Public Rule Hearing.

A. Emphasize the importance of hearing officers to remaining neutral at the public
rule hearing.

Section 1.24.25.12(B) NMAC requires that the agency representative or hearing officer presiding over
the public rule hearing “refrain from providing opinions or engaging in discussion regarding the merits of
the proposed rule or any public comment presented.” We emphasize the importance of this provision
requiring the neutrality of the hearing officer in the public rule hearing. In order for all members of the
public to present their comments in a meaningful way, the hearing officer must only ask clarifying
questions, and decline to independently opine, as this degrades the integrity of the public rule hearing,
and chills public participation.

B. Include a provision extending the scope of what can be considered a pre-filed
exhibit.



In Section 1.24.25.12(C), we recommend adding the phrase “including, but not limited to” to the list of
pre-filed exhibits that should be introduced and admitted into the rulemaking record. Including this
language broadens the scope of pre-filed exhibits to include all relevant materials. Please see the
attachment for the language we suggest including in this subsection.

C. Parties attending the public rule hearing have the opportunity to ask questions.

Any individual involved in a public rule hearing must be able to inquire into the testimony and comments
offered by other parties and members of the public. We recommend changing “interested persons” to
“attendees” to make clear that all participants in a public rule hearing have the opportunity to ask
questions and prevent any arbitrary or inconsistent restrictions as to who different agencies may or may
not consider “interested persons.”

D. Require that the recording of the hearing be made available to the public by
posting on the sunshine portal within 15 days of the public rule hearing.

In section 1.24.25.12, we recommend that the Office of the Attorney General include language stating
the timeline by which it will make available a recording of the public rule hearing. The comments made
at a public rule hearing are required to be made available by Section 14-4-5.4 NMSA 1978 of the State
Rules Act. We suggest creating a new subsection (G) to ensure that the comments made at the public
rule hearing are accessible to the public within a reasonable time frame of fifteen days following the
hearing. See the attachment for the language we recommend for a new subsection (G).

VL 1.24.25.13 Rulemaking Record and Adoption of Rule

Define Scope of the Amendments to Proposed Regulations and Provide Greater Guidance
on the Concise Explanatory Statement and Rulemaking Record.

A. Define what regulatory changes “within in the scope” of the proposed
rulemaking.

We strongly urge the Office of the Attorney General to provide greater clarity on the scope of
amendments that an agency may make to a proposed rule. Section 318 of the Revised Model State
Administrative Procedure Act? provides a clear test, developed from federal case law, 3 on the

2 See REVISED MODEL STATE ADMIN. PROC. AcT (Nat’l Conf. of Commissioners on Uniform State Laws, 2010)
http://www.uniformlaws.org/shared/docs/state%20administrative%20procedure/msapa_final_10.pdf.

3 See Long Island Care at Home v. Coke, 551 U.S. 158 (2007) (holding that, in order for public notice to be proper, a
final rule promulgated by the Department of Labor must be a logical outgrowth of the rule initially proposed by the
agency). See also National Black Media Coalition v. FCC, 791 F.2d 1016, 1022 (2d Cir. 1986); First Am. Discount
Corp. v. Commodity Futures Trading Comm’n, 222 F.3d 1008, 1015 (D.C.Cir.2000); Arizona Pub. Serv. Co. v. EPA,
211 F.3d 1280, 1300 (D.C.Cir.2000); American Water Works Ass’n v. EPA, 40 F.3d 1266, 1274 (D.C.Cir.1994);
Trustees for Alaska v. Dept. Nat. Resources, 795 P.2d 805 (1990); Sullivan v. Evergreen Health Care, 678 N.E.2d 129
(Ind. App. 1997); lowa Citizen Energy Coalition v. lowa St. Commerce Comm., 335 N.W.2d 178 (1983); Motor Veh.
Mfrs. Ass'n v. Jorling, 152 Misc.2d 405, 577 N.Y.S.2d 346 (N.Y.Sup.,1991); Tennessee Envir. Coun. v. Solid Waste
Control Bd., 852 S.W.2d 893 (Tenn. App. 1992); Workers’ Comp. Comm. v. Patients Advocate, 47 Tex. 607, 136



permissible variance between a proposed and final rule. We recommend that the Open Government
Division adopt the following three part test for determining when a final rule is within the scope of the
proposed rule:

(1) Any person affected by the adopted rule could not have reasonably expected that the change
from the published proposed rule would affect the person’s interest;

(2) The subject matter of the adopted rule or the issues determined by that rule are different
from the subject matter or issues involved in the published rule proposed to be adopted; and

(3) The effect of the adopted rule differs from the effect of the rule proposed to be adopted or
amended.

It is vital that these default rules offer guidance on the variance between a proposed and final rule to
prevent inconsistent interpretations by state agencies. For example, in June of 2017, the NM Human
Services Department issued a notice of proposed rulemaking that proposed to spell out an acronym in
NMAC concerning immigrant eligibility for Medicaid. 4 The final rule issued by the Department on
September 29, 2017, drastically modified that section and eliminated categories of eligibility for many
immigrants.> The NM Center on Law and Poverty had to repeatedly threaten litigation to get the
Department to reverse the illegal changes through an emergency rule. Clear guidance in regulations
would prevent these types of errors, preserve resources and ensure public participation in the
rulemaking process.

B. Provide Minimum Requirements for the Concise Explanatory Statement.

The Rules Act requires the provision of a concise explanatory statement at the time that the agency
adopts a final rule. Section 14-4-5.5 NMSA 1978 states that the concise explanatory statement should
include the date the agency adopts the rule, a reference to the statutory authority authorizing the rule,
and any findings required by law for the adoption of a rule.

S.W.3d 643 (2004); Dept. Of Pub. Svc. re Small Power Projects, 161 Vt. 97, 632 A.2d 13 73 (1993); Amer. Bankers
Life Ins. Co. v. Div. of Consumer Counsel, 220 Va. 773, 263 S.E.2d 867 (1980).

4 See NMHSD Register 12, Vol. 40, Section NMAC 8.200.410.11, available at
http://www.hsd.state.nm.us/uploads/files/Looking%20For%20Information/General%20Information/Registers%20-
%20Rule%20Changes/MAD%20-
%20Registers/Proposed%20Registers/2017%2Proposed%20Registers/PR%2012.pdf and
http://www.hsd.state.nm.us/uploads/files/Looking%20For%20Information/General%20Information/Registers%20-
%20Rule%20Changes/MAD%20-
%20Registers/Proposed%20Registers/2017%20Proposed%20Registers/General%20Requirements.pdf

5 See NMHSD Register 12, Vol., Section NMAC 8.200.410.11, available at
http://www.hsd.state.nm.us/uploads/files/Looking%20For%20Information/General%20Information/Registers%20-
%20Rule%20Changes/MAD%20-%20Registers/Final%20Registers/2017%20Final%20Register/Register%2012.pdf
and
http://www.hsd.state.nm.us/uploads/files/Looking%20For%20Information/General%20Information/Registers%20-
%20Rule%20Changes/MAD%20-
%20Registers/Final%20Registers/2017%20Final%20Register/Rule%208_200_410(2).pdf



We recommend amending Section 1.24.25.13(F) NMAC to require the following findings to be included
in the concise explanatory statement:

(1) the reasons for adopting the rule, including the reasons for not accepting substantial
arguments made at the public rule hearing or in written comment;

(2) the agency’s reasons for any change between the proposed and the final rule; and
(3) a summary of any independent analysis done by the agency.

These requirements are drawn from the Uniform Law Commission’s Revised Model State
Administrative Procedure Act. Including these additional findings in the concise explanatory statement,
pursuant to Section 14-4-5.5(C) NMSA 1978, encourages agency consideration of all substantial
arguments in the rulemaking process and helps provide transparency in the rulemaking process. These
additional requirements are not overly burdensome to state administrative agencies, and are key to
determining if the final rule is within the scope of the proposed rulemaking. See attachment for the
language that we urge the Division to adopt regarding clarifying the concise explanatory statement.

C. Include an additional subsection requiring any other information the agency
receives be incorporated into the record.

We recommend that an additional subsection (G) be included in Section 1.24.25.13 NMAC to require
an agency to include in the rulemaking record any additional information that it receives during the
rulemaking period. This subsection will help provide a more complete rulemaking record and will
increase transparency in the rulemaking process, while giving agencies the opportunity to solicit
expertise in the course of the rulemaking. Further, this subsection will gives parties and members of the
public who are participating in the rulemaking proceeding an opportunity to address any information
that the agency considers in promulgating its final rule, but that was not provided in the way of
testimony or comment during the public hearing. In the absence of such a requirement, parties and
members of the public may be unable to respond to information that the agency uses to justify its
decision to adopt a rule.

We recommended language in the proposed subsection (G), which is drawn from Section 306 of the
Model State Administrative Procedure Act, and is included in the attachment.

VIl. Request for the Attorney General to Issue an Opinion Letter on State
Agency Actions that Meet the Definition of a Rule.

Lastly, we ask that the Office of the Attorney General closely monitor state agency compliance with the
State Rules Act and issue an opinion letter to address a common illegal practice of state agencies that
serve low income New Mexicans. The Rules Act defines a rule as “any rule, regulation or standard . . .
issued or promulgated by an agency or purporting to affect one or more agencies besides the agency
issuing the rule or to affect persons not members of the agency, including affecting persons served by
the agency.” 14-4-2(F) NMSA 1978. State agencies frequently adopt standards and de facto rules that
impact individuals served by the agencies without following the rulemaking process in state law. As a
result, agency policy impacting the public is promulgated behind closed doors, without public knowledge
or participation. Below are recent examples of state agency violations of the Rules Act, some of which
are ongoing.



I.  Children Youth and Families Department (CYFD) has internal eligibility standards for child care
assistance eligibility and client co-payment levels that have not been promulgated into
regulations. These internal standards, which the agency applies to all applicants for childcare
assistance, establish the income levels at which families qualify for state funded assistance with
child care and how much assistance the state provides. These were established without public
notice or comment. Thousands of New Mexico families rely on child care assistance and have a
legal right to know the standard the agency uses to determine the amount of assistance they are
entitled to receive, and to have input in this agency decision through notice and comment.

2. The New Mexico Human Services Department (HSD) has adopted policies in Department
memoranda that establish client rights to receive active food aid cards at local aid offices instead
of by mail. These policies establish the standard to receive immediate food assistance, yet HSD
refuses to put these standards into regulations and has changed the standard without public
input or notice several times over the past four years.

3. The Financial Institutions Division (FID) of the Regulation and Licensing Department (RLD) is
responsible for licensing and regulating all small lenders operating in the state of New Mexico
pursuant to the New Mexico Small Loan Act of 1955, 58-15-1 NMSA [978. All lenders are
required by the Small Loan Act to demonstrate appropriate financial responsibility, character
and general fitness as to command the confidence of the public and warrant belief that the
business will be operated lawfully, honestly, fairly and efficiently. The standards by which the FID
determined that lenders demonstrate appropriate financial responsibility, character and general
fitness are in standards that directly affect the public, but have not been promulgated as rules
through the procedures required by the Rules Act. Additionally, the FID maintains standards for
lending and marketing websites operated by the small loan companies that it licenses. Members
of the public routinely interact with these websites, which are engaged in both the marketing
and making of small loans, however, the standards under which the agency requires websites to
operate has not been promulgated in a rule.

4. For many years, the Labor Relations Division of the Department of Workforce Solutions (LRD),
which is charged with enforcement of our state’s wage payment laws, applied illegal internal
policies to deny workers the right to file wage claims. These policies, which the agency applied
to all wage claims even though they were never formally promulgated under the State Rules Act,
included |) a policy not investigating or taking any enforcement action on wage claims worth
more than $10,000; 2) a policy of not investigating or taking any enforcement action on wage
claims that extended beyond one year from the date a claimant filed a claim, 3) a policy of not
applying the statutory damages set forth in Section 50-4-26 NMSA 1978 to any wage claim at
the administrative enforcement phase, 4) Standard Operating Procedures for processing wage
claims, and 5) a policy of requiring limited English proficient wage claimants to communicate
with the agency in English. After several organizations sued LRD over the legality of these
policies,* LRD and the plaintiffs reached a settlement that required LRD to rescind these illegal
internal policies and adopt regulations lawfully under the State Rules Act.

5. The bureaus an offices of the New Mexico Environment Department occasionally issue guidance
documents that set standards and enact de facto rules that directly impact the public. These
guidance documents are not issued through the formal rulemaking process required by the State

® The case is Olivas v. Bussey, D-101-CV-2017-00139 (2017).



Rules Act, despite the fact that the guidance documents set standards which meet the definition
of a rule.

The NM Center on Law and Poverty would welcome an opportunity to meet with the Open
Government Division to discuss the importance of monitoring and enforcing these rulemaking
processes.

We have attached an amended version of these rules, consistent with our recommendations herein, to
this comment.

Thank you for your consideration of these comments. If you have questions, please contact us by phone
at (505) 255-2840 or email at lindsay@nmpovertylaw.org.

Sincerely,

Is/

New Mexico Center on Law and Poverty




