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Complaint Information Form U.S. Department of Labor
Civil Rights Center

1. Complainant information:
Your telephone number{s):

State your name and address:
: Home Number: { } -

Theresa Wilkes, Staff Attorney

Maria Martinez Sanchez, Staff Attorney Work Number: (505) 255 - 2840

720 Vassar Dr. NE

Albuquerque, NM 87106

The Center on Law and Poverty aims to improve the health, welfare, and wellbeing of New Mexicans living in poverty.
Founded in 1895, we are a nonprofit law firm and advocacy organization dedicated to advancing social and economic
justice through education, advocacy, and litigation. We oversee the administration of programs intended to serve the poor
by meeting with community groups to identify problems and then working with program administrators and constituents to
implement improvements. Cur approach is always to look for solutions that present the greatest opportunity for systemic
improvements.

2. Respondent Inforrnétion
Provide name and address of agency involved:

New Mexico Department of Workforce Solutions
Physical Address: 401 Broadway NE

Albuguergue NM 87102

Mailing Address: PO Box 1928
Albuguerque, NM 87103

Telephone Number: (505) 841-8405




3. What is the most convenient time and place for us to contact you about this complaint?

Monday through Friday, 9:00-5:00 Mountain Standard Time by phone at (505) 255-2840,0r by email to
tess@nmpovertylaw.org and maria@nmpovertylaw.org .

4. To your kest recoliection on what date(s) did the discrimination take place?

Date of first occurrence:

Cn danuary 6, 2013, the Department of Workforce Solutions (*Department”) launched a new online Unemployment
Insurance system where applicants are to apply for benefits online. The new system has created significant barriers for
limited English proficient ("LEP") apglicants, resulting in racial/national origin discrimination. Additionally, the new online
system precludes many New Mexicans who are disabled and/er elderly and who do not have access to a computer and/or
do not know how to use a computer from being able to apply for unemployment benefits,

We alsc raise issues concerning language access within the context of the Labor Relations Division (*L.RD").. The problems
in the LRD have peen ongoing for years. We first raised our concerns with the Department about the LRD’s lack of
sufficient language access services in July of 2010, We have subsequently brought the issue to their attention on several
occasions over the fast three years but have seen no improvement. Instead, we have seen a decline in meaningful access
to services for LEP people.

Date of most recent occurrence:

Ongoing

5. Have you ever attempted to resolve this complaint at the local Level? Yes

We have written numerous letters to the Department raising our concerns about the language and technology barriers, both
within the Unemployment Insurance Division as well as within the Labor Relations Division. See Exhibits 1-6. The last letter
we sent squarely addressed the particular problems that the new online application system for unemployment benefits
poses. The Department has not taken any steps to correct the problems we have raised. In fact, in the context of the new
online unemployment system. the Department has actually gone backwards by failing to inform its own employees and the
public that there is still a phone alternative to the English-only online system. Instead the Department gives the impression
that the online system is the exclusive channel for applying for unemgloyment benefits,

On July 8, 2013, the New Mexico Center on Law and Poverty met with the Depariment to discuss the barriers that LEP
individuals and other protected groups experience in accessing the services of the Unempleyment Division and LRD. In
regard to our concems with the Unemployment Division, the General Counsel of the Department informed us that LEP
individuals can file an application for unemployment benefits by calling the Customer Service Represeniative Phone line.
However, this is neither the impression nor the message that the Department presants. The website does not inform people
who are unable to use a computer or who are LEP that they can apply over the phone, nor do any of the Department’s
written materials indicate this. Furthermore, Department staff in the field offices have informed us that applicants must apply
online and that there is not an option of applying telephonically.  Additionally, the General Counsel made it clear that it is
the Department’s preference that pecple apply online. He also made it clear that there are no plans in the near future fo
provide the online application for unemployment benefits in Spanigh.

In a separate conversation and via writteh correspondence regarding language access issues within the LRD, the Assistant
General Counse! and other representatives of the Departiment have informed us that their position is that the Department is
under no odligation to comply with Title Vi of the Civil Rights Act, as the LRD does nct receive any federal funding. See
Exhibits 7-8.




a. Have you been provided with a final decision at the local level regarding your complaint?
X No T Yes
Date of final decision (if any)
b. Have 90 days elapsed since you filed or attempted to file this complaint at the local level?
X No “JYes

Date you filed or attempted to file your complaint at the local level: We have raised our concerns with the
Department on several occasions via letiers and in an in-perscn meeting. The dates are as follows:

¢ July 27, 201C — letter to Department regarding language access concerns (See Exhibit 1)

o April 12, 2011 — letter to the Department regarding language access concerns (See Exhibit 2)

»  September 10, 2012 — ietter to the Department regarding various concerns, one of which is language
access (See Exhibit 3) '

» November 2, 2012 — letter to Department regarding language access concerns (See Exhihit 4}

s January 11, 2013 — letter toc Department regarding language access concerns {See Exhibit 5)

s March 28, 2013 — Phone call with Tammy Keating, Assistant General Counsel regarding language
access concerns. Ms. Keating reiterated the Department’s position that the LRD is not reguired to
adhere to federal language access laws

e May 13, 2013 - leter to Department regarding varicus issues concerning the new oniine unemployment
application system, including language access concerns {See Exhibit B) '

s July 9, 2013 — Meeting with Marshall Ray, General Counsel and Tammy Keating, Assistant General
Counsel to discuss language access concerns as well as concerns with the new online, English-only,
unemployment application system

6 .Explain as briefly and clearly as possible what happened and how you were discriminated against. Indicate who was
involved. Be sure to include how other persons were treated differently from you. Also attach any written material
pertaining to your case.

I. Discrimination within the Unemployment Division

On January 6, 2013, the Department began requiring all claimants applying for unemployment insurance to file their claims -
via an online application. The online application is only available in English. This change has had the effect of keeping

many LEP individuals, in addition to those without computer access or compuier literacy, from accessing unemployment
benefits to which they may be entitled. A large number of New Mexico's workers are LEP, racial and national origin
minorities.  Additionally, many New Mexicans of warking age have low rates of literacy and/or low rates of computer literacy
which hinders their ability to access and navigate the online system. Finally, the onfine only system affects the rights of the
disabled and elderly, as they have less access and/or ability to use an online system. The Department's requirements that
the unemployment application be done in English and online have & negative impact on severai protected classes of people,
including racial and national origin minorities, the elderly and the disabled and are viclations of claimants' civii rights

because they deny these individuais meaningful access to federally-funded benefits to which they are entifled.

A. Many of New Mexico's residents of working age are limited English proficient and are adversely affected
by the Department’s policy which requires that people apply online with an application available only in
English, as well as the Department’s failure to provide correspondence and other vital documents in
languages other than English. '

The Department of Workforce Solutions is failing to serve the language needs of its state’s residents with its online, English-
only application for unemployment benefits. On January 6, 2013, New Mexico switched from a telephone claim-filing
system through which applicants could apgly for benefits in both English and Spanish to an online application system

available only in English, which eliminated a claimant’s abiiity to apply for benefits in Spanish or any other language. The
: 3




effect of this change is racial and/or national origin discrimination by the De'partment against LEP individuals.

Thirty-six percent of New Mexicans ages five and over speak a language other than knglish at home.' Fifteen percent of
Spanish-speaking households in New Mexico are qualified as LEP households, meaning that no one age 14 or over speaks
English as their only language or speaks English “very well.”* The number of people ages five and over who speak Spanish
at home represents 28% of cur state's population.3 Furthermore, New Mexico has residents who speak eight Native
American languages in eleven counties.* Those who speak Navajo at home represent 3.4% of our state’s total populaticn.
Some other examples of languages spoken by thousands of people in New Mexico include Chinese, Vietnamese, Keres,
Zuni, and Arabic.® The Department must consider these facts and accommodate these protected groups’ language needs in
their interactions with the Department.

5

In addition to the lack of language access via the online system, much of the written information that is crucial for a claimant
to understand in order to access services, both online and via correspondence to the claimant, is provided only in Engfish or
with only partial information in Spanish. See Exhibits 9-13. In a public records request to the Department in February of
2013, the New Mexico Center on Law and Poverty asked for “any and ali documents in your possession or control relating
to the procedures, policies, guidelines and/or protocols that the Department utilizes in serving individuals who are Limited
English Proficient.” The only document the Department provided in response to this request was a one-page instructional to
Department staff on how to call a language line in order to assist non-English speakers who call into the agency. The
Department's failure tc accommodate individuals with LEP, especially in a state where over one-third of the population
speaks Spanish at home, is illega! discrimination.

The following are examples of LEP New Mexicans who have perscnally experienced national origin discrimination at the
hands of the unemployment division of the Department:”

s Ms. S C.is a foreign-born monolingual Spanish speaker with valid work authorization wha sought our help
understanding her correspondence from the Department. In January of 2013 she received two letters, written only in
Engiish, which requested further information in order to process her case.

s Mr. R.L is a foreign-born monolingual Spanish speaker with valid work authorization. He received a Notice of
Disqualification in February of 2013. The Reasoning, Findings, and Effect of the Determination sections of the letter
were only in English, with a non-equivalent paragraph in Spanish on how to request a hearing. Following these
instructions was a hearing request form which was only in English. See Exhibit 14.

s Mr. X is a foreign-born 60-year-old bilingual Mandarin and Cantonese speaker with vaiid work authorization, A local
community organization helped him to apply for unemployment benefits in Aprit of 2013 via the online system
necause he was unable to apply on his own due to language and computer literacy barriers. All correspondence
from the Department received by Mr X is only in English, requiring the individual who is assisting him to transiate
and assist him on a weekly basis to certify via the online system as required. He is unable to complete the
certification process alone due to lack of computer literacy and because he cannot read English.

s Ms. M.R. is a foreign-born monolingual Spanish speaker with valid work authorization: All messages received in her
online unemployment account are in English only, including & notice that her work authorization could not be verified
and that her claim could not be processed unless she sent in a copy of her work permit. Nowhere on the online
message was there a statement in any language informing Ms. M.R. that it was an importani document and that she

should seek assistance to get it translated.

1 U.S. Census Bureau, 2007-2011. New Mexico QuickFacts. Available at http:/iquickfacts census.gov/afd/states/35000.htm

2 1.8, Census Bureau, 2011 American Community Survey. Available at
htip-Hfactfinder2 census.govifacesitableservices/isfpages/productview. xitml?pid=ACS 11 1YR S16802&prodType=table

3 U.S. Census Bureau Data on Languages by State: New Mexico, 2010. Table 34. Detailed Languages Spoken at Home and Ability to Speak English for
the Population 5 years and Over for New Mexicor 2006-2008. Available at hitp: Hwww census.gov/hhes/sgodemo/language/

4 Voter information, New Maxico Secretary of State. Avaitable at
http:waw.sos.state.nm.ueNoter_InformatfonlNaﬂve_American_Languages_in_New_Mexico aspx For further information native language groups and

their representation in New Mexico, please see the website for the Indian Pueblo Cultural Center, available at

htip-/fiwaw. indianpueblo.org/19pueblos/language.html _
5 U.5. Census Bureau Data on Languagas by State: New Mexico, 2010 Table 34. Detailed Languages Speken at Home and Ability to Speak English for

the Population 5 years and Over for New Mexico: 2006-2008. Available at htip:/iwww.census gov/hhes/socdemefianguage/
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B. DWS's current online-only unemployment system creates a “digital divide” that discriminates against
New Mexican workers based on age, disability, race and national origin.

New Mexicans who lack computer literacy face a fundamental barrier to accessing and utilizing the Department’s online
unemployment system. The “digital divide" is a phrase coined to describe the disparity between those who are fiterate in
technology, such as computers and cell phones, and those who are not. Several factors contribute to the disparity including
one’s ability to speak and read English well, one's age, one's level of educational attainment, and one's income level.

Nearly one-third of New Mexico's population faces one or more of the following: no coliege education, earning less than a
iving wage, not having completed high school, and speaking English pcorly or not at all.” These are all factors that make
one less iikely to have the skills necessary to access the Department's anline unempioyment system.

National origin and computer literacy

Nationally, the Latino population uses the internet at lower rates than whites or blacks. ¥ New Mexico's total pog)ulation is
over 40% Latino.” The vast majority of Latinos who do not use the internet in the U.S. are foreign born (79%)." In New
Mexico, the foreign-tborn make up 10% of our total copulation.'' Of these, nearly three-fourths are Mexican.”* UNICEF, a
branch of the United Nations, reports that in Mexice in 2011, only 36% of the Mexican population used the internet.™ Thus,
the largest foreign-born population in New Mexico has very little facility with computers, which is the only real way to access
unemployment insurance benefits in our state, leading to national origin discrimination.

Low education, language and computer fitergcy _

One's education level heavily affects that individual's iiteracy and computer literacy. This factor works against many New
Mexicans who are eligible for unemployment benefits but unable to access them due to a lack of reading and computer
skills. Researchers note that “problems with basic literacy in any language are [a] barrier to full internet use."" indeed, low
education levels go hand-in-nand with both regular illiteracy and computer iliiteracy.

Over twenty-six percent of the population of New Mexice age 25 or older has a maximum level of education of high schoal
orless.”® Nationally, while a mere 4% of college graduates do not use the Internet; aimost 50% of those without a high
school diploma do not use it, many citing lack of computer knowledge among the reasons.'® Limited proficiency in English
compounds the problems presentad by low computer literacy; the two are strongly correlated.”’ Fifty-eight percent of all
Latino non-internet users are Spanish ciomms_znt.18 Thus, LEP New Mexicans with low levels of education (and thus low
levels of computer literacy) are undoubtediy discriminated against by the Department's new online unemgloyment system.

Age. race and computer literacy
Our state's eiderly are also at a disadvantage with the cnline system. Forty-four percent of U.S. seniors do not use the

7 National Center for Higher Education Management Systems, New Mexico Profile of Adult Learning (2010) available at
http:/fwww.nchems.orgfc2sp/documents/NewMexicoAdultProfile pdf ’

8 Pew Internet and American Life Project, Demographics of Internet Users, available at hitp:/Avww pewinternet.org/Static-Pages/Trend-Data-
{Adulls)Whos-Online.aspx, also hitp://iquickfacts.census.gov/afd/states/35000.htm!

9 Immigration Palicy Center, New Americans in New Mexico: The Political and Economic Pawer of Immigrants, | atinos, and Asians in the Land of
Enchantmen: State (2013). Available at hitp:/Avww. immigrationpolicy. org/just-facis/new-americans-new-mexico

1 0Closing the Digital Divide: Latinos and Technology Adaptation. Pew Hispanic Center, March 7, 2013 http:/www. pewhispanic.org/2013/03/07/closing-
the-digital-divide-latinos-and-technology-adoption/, Accessed August 1, 2013. : .
11 Migration Data Hub: New Mexico, Migration Policy Institute, hitp:/fwaww. migrationinformation.org/DataHub/state.cfm?ID=NM#2, 10% of NM poputation is
foreign-born. o

12 Migration Data Hub: New Mexico, Migration Policy Institute, ntipr/fwaww. migrationinformation. org/DataHub/state. cfm?ID=NM#2, 71.4% of foreign born in
New Mexico are Mexican.

13 At a Glance: Mexico; UNICEF, http:/Awwar. unicef org/infobycountry/mexico_statistics himl

14 Rainie et al., Pew Research Center, The Ever-Shifting Internet Population: a new ook at Internet access and the digital divide {(April 2003) available at
http:/fwww.pewinternet,org.’ReportsQOO?:/The—EverShiﬁ'\ng—lntemet-Popu\ation—A—new-Iock—at—Intemetva_ccess_a nd-the-digital-divide/01-Summary-of-
Findings.aspx

15 New Mexico, Sex by Educationa! Attainment for the Poputation 25 Years and Over, United States Census Bureau, available at

http:/Awww census.govieasystats/. Accessed August 14, 2013

16 Narcisse, Working Class Perspectives, Disconnected, Disenfranchised, and Poor: Addressing Digital Inequality in America {November 2010}
hitp/Aworkingelassstudies. weordpress. cor/category/contributors/denise-narcisse/

17 Qno and Zavodny, Bonn, Germany: Institute for the Study of Laber, Immigrants, English Ability and the Digital Divide 4 (2007) available at
http://ipapers ssimn com/sol3/papers.cfm?abstract_id=1032102

18 Closing the Digital Divide: Latines and Technology Adaptation. Pew Hispanic Center, March 7. 2013, http:/fwww. pewhispanic.org/2013/03/07/closing-
the-digital-divide-latinos-and-technology-adoption/. Accessed August 14, 2013,




internet.™ This trend is exacerbated when sorted by race. Among Latino seniors nationally, only 33% ages 65 and older say
they use the internet even occaséonally.m in New Mexico, the percentage of zll persens over age 65 is 14.1%, slightly
nigher than the national average, and 47% of the state's tetal population is Lating.”” Thus, the online unemployment system
is not accessible to seniors in our state, espscially our Latino seniors. This potential for age discrimination is yet another
reascn why the Department's online system is unacceptable. Moreover, even when clder claimants possess computer
literacy skills, many elderly New Mexicans, especially elderly Latine New Mexicans, do not have ready access to computers.

The following are examples of how a lack of computer fiteracy and/or access to computers may affect an applicant for
unemployment benefits: :

o A representative from the New Mexico Department of Workforce Sclutions field office that serves a significant
number of migrant and seasonal farm workers (the vast majority of whom are Latinos and non-English speakers)
informed us that applicants must apply online, and that many Latino farm workers are unable to utilize a mouse,
enter data cn a computer, or create and remember a password.

¢ Mr. P. S isalow-income, elderly Latino farm: worker. He applied for unemployment benefits in New Mexice in
January and was forced to pay a notary to fill out his online application because he does not read or write in
English, and does not know how to use a computer. Mr. P.S. does not have access to a computer and even if he
did, he deoes not know how to use one. For these reasans, he cannot apply for benefits online on his own.

Disability and computer Literacy

" People with disabilities are less likely to use the internet: cne-quarter of U.S. adults live with a disability that interferes with
activities of daily life -- and only 54% of these people are Internet users compared to a national average of 81% of the
general popuiation.?  The Depariment’s online application serves as a substantial barrier to New Mexicans with disabilities
that lack computer literacy skills and/or the physical ability to utiize a computer. The current process for applying for
unemployment benefits fails to Jawfully accommodate these individuals with a meaningful alternative application process.

The lack of uniformity in disability accommodation in field offices compounds the barriers disabled New Mexicans face in
applying for unemployment in New Mexico. Four field offices reported that they did not have technology adequately
equipped for use by the deaf and blind, and only three field offices reported having special headphones for those patrons
who are hearing-impaired. Only a few field offices reported having a TTY device for deaf patrons. The employee of one field
office with whom a representative of the NM Center an Law and Poverty spoke reported that the field office had been able to
assist a deaf patron only because the patron had the ability to read lips.

While more field offices are equipped tc serve people who are vision-impaired than those who are hearing-impaired, most
field offices do not seem to have technology to meet the needs of those who had no sight. Only 8 field offices offered
computers with large keyboards and screens tailored for the visually-impaired, and only two of these had a keyboard with
braille keys. '

Additicnally, not all offices are ADA compliant, despite having scme wheelchair access at all offices. The employee at one
field office acknowledged that their facilities would be difficult to access for people in wheelchairs since the buildings’ docrs
opened outwards instead of inwards, and none of the bathrooms were tailored for wheelchairs.

Field office problems

Many prospective claimants travel to the Department's field offices from remote areas of the state in hopes of finding a
meaningfu! alternative to the online applicaticn, but they are merely offered the use of a computer. The Department has a
standing policy that prohibits its employees from assisting workers who come to their field offices for assistance with their
unemployment application. Because of this policy, individuals who cannot read, don't know English, and/or cannot Use a
computer or operate & mouse are sent away with a paper which gives them the web address to apply for benefits on the

19 Pew Internet and American Life Project. Demographics of Internet Uéers, available at hitp:/fwww pewinternet.org/Static-Pages/Trend-Data-

(Aduits)/Whos-Online.aspx _
20 Closing the Digital Divide: Latinos and Technology Adaptation. Pew Hispanic Center, March 7, 2013. http:/iwww pewhispanic.org/2013/03/07/closing-

the-digital-divide-latinos-and-technology-adoption/, Accessed August 1, 2013 :
21 New Mexico, State and Country Quick Facts, United States Census Bureau, available at http://quickfacts.census. govigfd/states/35000 html. Accessed

August 1, 2013, .
22 Pew Internet and American Life Project, Digital Differences, available at http://pewinternet.org/Reports/2012/Digital-differences/Overview.aspx




online, English-cnly system.

Several field offices have developed creative ways to deal with a general lack of resources for assisting Spanish-speaking
patrons, including relying on a part-time employee specific to the office’s youth program, caliing an office in another city to
assist with Spanish interpretation, utilizing the instructors of its affiliated GED and ESOL programs, and relying cn a
Spanish-speaking work study student still in coliege These strategies illusirate the lack of uniformity in serving our state’s
considerable LEP population.

it should be noted that the field office in the southernmost area of New Mexico, Sunland Park, did not have any Spanish-
speaking employees the day we called, despite the fact that most of the population it serves is Spanish-speaking.

The foliowing are examples of how the policy of having an online, English-only system for applying for benefits fails to
adequately serve LEP individuais and/or individuals with limited computer literacy:

« In March of 2013, Mr. R.\V., a United States citizen and New Mexicc resident, finisned his seasonal work in the fields
as a farm. worker and wanted to apply for unemployment benefits. He is a monolingual Spanish speaker. He went to
a Department field office near his home in southern New Mexico. Upon being told that the application was only in
English and could only be accessed onling, he left without applying, since he knew of no other way to apply for the
benefits to which he was entitied. ' '

o InMarch cf 2013, Mr. A. R. lost his job at a New Mexican dairy and went to a field office in Roswell, New Mexico to
apply for unemployment benefits. He was sent away with the web address of the online application. Mr. AR.is a
monolingual Spanish speaker, and as a dairy worker for a great portion of his life, has not had any time or reason to
acguire comptiter literacy skills. Only because his wife is computer literate and speaks some English was he able to
complete the online application for benefits.

II. Discrimination within the Labor Relations Division

We refer the reviewer of this complaint to all of the data listed above relating to the number of people in New Mexico who
are limited English proficient, as well as to the statistics on the numper of racial/naticnal crigin minorities in our state. This
information is relevant to the lack of language access services within the LRD as well, but will not be restated here.

The Labor Relations Division is the division of the Department responsible for enforcing minimum wage and cvertime laws,
When a low-income worker is not paid according to the law, that person can file a claim with the LRD, which is supposed to
then do an investigation and attempt to resclve the matter. Non-payment or underpayment of wages has been on the rise
during New Mexico's economic crisis, especiaily amongst low-wage earners, therefore, the LRD's services are especially
vital to the communily right now. Many of these low-wage earners ars {imited English proficient. In a recent study done on
wage theft within New Mexico’s immigrant community, it was found that 22% of the respondents, all of whom were Spanish
speaking immigrants, had experienced wage theft in New Mexico.?® Despite this, the LRD provides none of its written
materials in languages other than English. This includes the wage and hour claim form that one must complete in order for
the LRD to initiate an investigation. In fact, all claimants, regardiess of what language they feel comfortable with in
conversing and writing, are instructed that they must fili out the form in English. See Exhibit 15. All correspondence sentto
claimants regarding their case, including correspondence that includes critical information regarding deadlines and rights, is
in English only. Additionally, the entire Department website is in English only, including the LRD section that has
information about the wage and hour laws, how to file a claim if you have not peen paid, the claim form itself, and other
critical information to which the non-English speaking pubic in New Mexico needs access in order to have meaningful
access to the. LRD's services. ' '

We recently worked with three jow-income workers who were monolingual Spanish speakers, whose cases were closed as
a result of the LRD's lack of written communications in Spanish: These workers filed a claim with the LRD and received a
request written in English from the labor law administrator asking them to respond in writing to their employer's response by
a certain date. See Exhibits 16-18. The women did not understand the letter: In an effort to be proactive, the women visited
the LRD's office to inguire into the status of their cases. A Spanish-speaking representative of the LRD attended to them;
however, this representative did nothing more than give the women another copy of the English letter. She did not translate

23 Mexican Immigrants and Wage Theft in New Mexico: Report Summary, by Jessica Garrick and Andrew Schrank, Department of Sociology, University of
New Mexico (to be officially released on August 22, 2013).
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what the letter said, nor did she inform the women of the impending deadiing stated in the ietter. Because the women were
unable to read the letter, they did not comply with the request, and their cases were permanently closed. The Centeron
Law and Poverty requested on several occasions that the cases be re-opened based on the fact that the workers’ language
access rights had been violated in violation of Titfle VI. The LRD refused, stating that there was no violation of law, and even
if there were, the LRD is not bound by Title Vi.

The LRD has unequivocally stated to the New Mexico Center on Law and Poverty that it is not required to comply with Title
V| of the Clvii Rights Act, as the LRD does not receive any federal funding. See Exhibits 7-8. We believe the relevant
question is not whether the LRD receives federal funding, but rather whether the Department, of which the LRD is a part,
receives federal funding. As a state agency the Department receives a substantial amount of federal funding. Thus, the
entire agency, including the LRD, must adhere to federal language access laws.

For DOL use only
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7. To the best of your knowledge, which of the following Department of Labor programs were involved? {Check one)

P Workforce Investment Act (WIA)
—1Job Training {JTPA)

T MSHA

7Y Welfare to Work

(. OSHA

1 Job Service

I WIN

3 Youth

AX Unemployment Insurance

1 Job Corps

7} Apprenticeship

1 Cider Americans

(1 New Directions

L2 Displaced Worker

AX Other: Labor Relations Division

8. Basis of Complaint: Which of the following best describes why you believe you were discriminated against: (Check)

. XX Race: including but not fimited to Latine
1 Color; Specify

') Religion: Specify

XX National Origin

J Sex: Specify [ ] Male [ ] Female
XX Age: Specify Date of Birth:

XX Disapility: Specify

(1 Political Affiliation: Specify

1 Citizenship: Specify

" Reprisal/Retaliation: Specify

{3 Other: Specify

9. Do you think the discrimination against you invoived: (Check one)
L.} Your job or seeking employment?
or

XX Your using facilities or someone providing/not providing you with services or benefits?

' If so, which of the following are involved?

{3 Hiring 3 Harassment
.1 Transition XX Access/Accommodation
XX Wages (J Union Representation

i_i Job Classification

i Discharge/Termination
i1 Promoticon

i} Training

1 Transfer —
XX Qualification/Testing
XX Grievance Procedure
i Layoff/Furlough

i1 Seniority

_1 Other: Specify

J Unicn Activity

XX Application

2 Enroliment

() Referral

(J Exclusicn

(_J Placement

XX Benefits (Unemployment Insurance services and benefits)
O Performance Appraisal

(" Discipline/Reprimand

Tt intimidation/Reprisal




10. Why do you believe these events occurred?

It is uncontroverted that within the Unemployment Division, unemployment claimant numbers have dropped since the new
system went into effect. The New Mexico Department of Workforce Solutions has implemented an online application
system for unemployment benefits that does not contemplate the Department's obligations under Title VI, and that
systematically excludes large groups of the most disenfranchised claimants or would-be claimants, including LEP
individuals, the elderly and disabled individuals. ’

As to the language access problem within the LRD, it appears that the Department is under the mistaken impression that
because the LRD — a division of the Department — does not receive federal funding, it need not comply with Title VI. We
have attempted to explain to the Department on several occasions that even though the LRD may not receive federal
funding, it must comply with federal language access laws because it is a division of the Department, an agency which does
receive federal funds. The Department is unwavering in its position on this issue, and refuses tc improve access for
individuals who are limited English proficient. The Department has made this position clear both in verbal communications
and through written correspondence. See Exhibits 7-8.

11. What other information do you think is relevant to our investigation?

The complaints regarding the unemployment system illuminate systemic problems occurring statewide. The matter is
urgent. Many individuals have been harmed since the online unemployment system went into effect on January B, 2013
Latinos have much higher unemployment rates in New Mexico than Whites, so the unemployment statistics of the general
povulation de not fully illustrate the number of Latinos affected by these barriers to accessing the oniine system. The
unemployment rate of Latinos in New Mexico is 8.2 percent, more than one and a half times that of non-Hispanic Whites
(4.7 percent), and has been near or more than double the rate of Whites for many quarters over the last four ye’ars?”‘ Many
of these Latinos are LEP individuals, a fact that signals a need for increased language access services. On the contrary,
the Department has decreased its language access services by using the new onling, English-only system.

NM Quarterly Unemploymént Rate
2007-2012 for Hispanics and Whites i
Fconomic Policy Institute 2013
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24 Gable, Mary. "Ongoing Joblessness in New Mexico: Unemployment rate for Hispanics far exceeds the state’s Wbite
rate.” May 16, 2013, Economic Policy Institute, available at http://www.epi.crg/publication/fongoing-joblessness-mexico-
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12. If this compiaint is resolved to your satisfaction, what remedies do you seek?

Our goal is to bring the Department into compliance with civil rights laws that protect against discrimination based on race,
national origin, age and disability. The following are the specific remedies that we seek

s The online unemployment benefits application should be available in Spanish.

» The Department should provide applicants with the option to submit their unemployment benefits application via a
paper application. This application should be available in English, Spanish, and other commonly spoken languages
in New Mexico. See example of Minnesota's Spanish paper applications, attached as Exhibit 19.

o All vital documents generated by the Department, including correspondence and any forms necessary to avail
oneself of the services of the Department, should be in English and Spanish. Additionally, there should be a "babel .
notice” for other languages that are spoken in New Mexico which informs individuals who do not speak English or
Spanish about how to proceed in order to get assistance in their native language. This includes, but is not limited to
the Unemployment Insurance Division and the Labor Relations Division.

+ The Department should inform the public, inciuding those without access to computers or the internet, those who
are computer illiterate and those who are physically unable to use a computer due to a disability that they may apply
for unemployment benefits by phone. They are not limited tc applying through the online system. This information
should be widely distributed throughout the state and Department staff should be made aware of it and instructed to
inform the public accordingly. Additicnally, the phone system must be a meaningful alternative to the online system,
meaning that people should not have to wait hours to apply for benefits. '

»  The unemployment call center staff should be trained on how to assist individuals who do not speak English. In
those instances where there is no Department staff availabie who speak a certain fanguage, the Department can
contract with a language hctline that provides translation in those languages.

o More services should be provided in rural areas that serve many prospective unemployment claimants who are LEP
and who have digital divide issues. Field staff need better training on unemployment insurance eligibility
requiremenis so they can betier assist walk-in and prospective claimants.

o The Department should provide meaningful relief for people who have been unable to apply for unemployment
since the implementation of the new system, or denied unlawfully due to the aforementioned discrimination.

» The Department must allow individuals who are limited English proflcxent to filt out the Wage and Hour Claim forms
in languages other than English.

« The Department website should be available in Spanish.

13 Please list below any perscns (withesses, fellow employees, supervisors, or others) that we may contact for additional
information to support or clarify your complaint:

Loni Hodge, Stafi Atiorney 720 Vassar Dr. NE, Albuguergue, NM 871086 (505) 255-2840

14 Do you have an attorney?
XX Yes (We are the attorneys.) {3 No
If yes, please provide name, address and phone:

NM Center on Law and Poverty, 720 Vassar Dr, NE, Albuquerque NM 87106 (505) 255-2340
Theresa Wilkes — Staff Attorney
Maria Martinez Sanchez — Staff Attorney

15, Have you filed a case or complaint with any of the following? No
' 11




_' Civil Rights Division, U S Dept. of Justice
3 U S Equal Employment Opportunity Commission
1 Federal or State court
3 Your State or local Human Re%atlons/R@hts Commission

18. For gach item checked in #15 above, please provide the following Information: NA

Agency.

Data Filed:

Case or Docket Number
Date of Trial or Hearing:
Location of agency or court
Name of investigator:
Status of Case:

Comments:

17, Sign (Complar t NOT VALID unless 3|gned)

gliy)i3

Dateé:
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U.S. Department of Labor, Civil Rights Center
NOTICE ABOQUT INVESTIGATORY USES OF PERSONAL INFORMATION

Two Federal jaws govern personal information to Federal agencies, including the Civil Rights Center
(CRC), the Privacy Act of 1974, (5 U.S.C. 552) and the Freedom of Information Act (5 U, S.C. 552} or
"COIA”. Please reacd the description of how these laws apply to information connected with  your
complaint. After reading this notice, please sign and return the consent agreement printed on the back of
this notice, along with your complaint form.

The PRIVACY ACT protects individuals from misuse of personal information heid by the Federal
Government. The law applies to records that are kept and can te located by the individual's name, social
security number, or other personal identification system. Anyone who submits information to CRC in
connection with a discrimination complaint should know the following: '

s CRC has been authorized to investigate complaints of discrimination on the basis of race, color,
national origin, age, and handicap and in some programs con the basis of sex, religion, citizenship,
and political affiliation or befief, in programs that receive Federal funds through the Department of
Labor, CRC is also authorized to conduct reviews of federal funded program {0 assess their
compiiance with civil rights laws.

o Information that CRC collects is analyzed by authorized personnel with CRC. This information
may include personnel or program particioant records, and other personal information. CRC staff
may want to reveal some of the personal information to individuals outside the office in order to
verify facts related to the complaint, or to discover new facts which wili help CRC determine
whether the law has been violated. Such information could include, for example, the physica
condition or age of a complainant. CRC may alsc have to reveal nersonal informaiion to a person
who submits a request for disclosure authorized by the Freedom of Information Act.

s information submitted to CRC may also be revealed to persons outside of CRC because it is
necessary in order to complete enforcement proceedings against a program that CRC finds to
have violated the law or regulations. Such information could include, for axample, the name,
income, age, marital status or physical condition of the complainant.

» Any personal information you provide may be used only for the specific purpose for which it was
requested. CRC requests personal information only for the purpose of carrying cut authorized
activities to enforce, and determine compliance with, civil rights laws and reguiations. CRC will
not release personal information toe any person or organization uniess the person who submitted
the information gives written consent, or unless release is required by the Freedom of Information
Act.

» No law requires that a complainant reveal personal information CRC, and no action will be taken
against a person who denies CRC’s request for personal information. However, if CRC cannol
obtain the information needed to fully investigate the allegations in the complaint, CRC may ciose
the case. '

» Any person may ask for, and receive, copies of all personal materials CRC keeps in his or her file
for investigatory use.

AS A POLICY, CRC DOES NOT REVEAL NAMES AND OTHER IDENTIFYING INFORMATION ABOUT
INDIVIDUALS UNLESS IT IS NECESSARY TO COMPLETE INVESTIGATICN OR ENFORCEMENT
ACTIVITIES AGAINST A PROGRAM WHICH HAS VIOLATED THE LAW. CRC never reveals to the
program under investigation the identity of the person who filed the complaint, untess the complainant first
gave CRC written permission to do so.

The FREEDOM OF INFORMATION ACT (FOIA) gives the public maximum access to Federal
government files and records. Persons can request and receive information from many types of records
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kept by the Federal government-not just materials that apply to them personally. The Civil Rights Center
must honor maost requests for information submitted under FCIA, but there are exceptions.

« (CRC is usually not required to release information during an investigation or an enforcement
proceeding if that release would limit CRC’s ability to do its job effectively; and

» CRC can refuse to disclose information if release would result in a “clearly unwarranted invasion”
of a person’s privacy.

PLEASE READ AND SIGN SECTION A OR SECTION B OF THE CONSENT FORM PRINTED ON THE
BACK OF THIS NOTICE, AND RETURN IT TO THE CIVIL RIGHTS CENTER ‘WITH YOUR SIGNED
COMPLETED COMPLAINT INFORMATION FORM.

CONSENT FORM

| have read the Notice about Investigatory Uses of Persanal Information, printed on the front of this form. I
understand the following provisions of the Privacy Act and Freedom of Information Act, which apply to
personal information | reveal to the Civil Rights Center in connection with my complaint:

In the course of investigating my complaint, CRC may have to reveal my identity to staff of the program
named in my complaint in order to obtain facts and evidence regarding my complaint;

f do not have to reveal any personal information to CRC, but CRC may close my complaint if | refuse to
reveal information needed to fully investigate my compfaint;

| may request and receive a copy of any personal information CRC keeps in my complaint file for
investigatory uses; and

Under certair conditions, CRC may be required by the Freedom of Information Act to reveal to others
perscnal information | have provided in connection with my complaint.

SECTION A

[V YES, CRC MAY DISCLOSE MY IDENTITY IF NECESSARY TO INVESTIGATE MY COMPLAINT |
have read and understand the notice, and | consent for CRC to disclose my identity during investigation

_of my complaint.
Wise 0. g 412

SECTION B

[ ]NO, CRC MAY NOT DISCLOSE MY IDENTITY, EVEN IF NECESSARY TO PROCESS MY
COMPLAINT. | have read and understand the notice, and | do not consent for CRC to disclose my
identity during investigation on of my complaint. | request that CRC process my complaint, however, |
understand that CRC may cancel my complaint if it cannot fully investigate without disclosing my identity.
| alsc understand CRC may close my complaint if it cannot begin an investigation bacause ! have not

consented for CRC to reveal my identity.

(Signature) {Date)
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Persons are net required to respond to a collection of information unless it displays a currently valid OMB
control number. Completing this form is voluntary; however, the requested information must be provided
in order to file & compiaint of discrimination. The Department of Labor's Civit Rights Center will use the
information to investigate your complaint of discrimination. The estimated average response time to
complete this form is 15 minutes per respense. Send comments regarding this estimate or any other
aspects of this collection of information to the U.S. Department of Labor, Office of the Assistant Secretary
for Administration and Management, Civil Rights Center, Room N-4123, Washington, D.C. 20210,
Please reference OMB control number 1225-0077.
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